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 QUESTIONS PRESENTED 

 

The following are the questions presented for review: 

 

1. Was Commissioner Goodell acting within his bargained-for appellate 
authority under Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., where he 
considered post-discipline evidence that Brady's cell phone was destroyed, as 
a part of the core issue of Brady's failure to cooperate with the League’s 
investigation; and where, despite rephrasing Brady’s involvement in the 
deflation scheme, Goodell affirmed the same punishment grounded in the 
same arbitral issue? 
 

2. Did Commissioner Goodell’s award comport with Boise Cascade Corp. v. 
Paper Allied-Indus., Chem. & Energy Workers, where Article 46 of the 
parties’ agreement unambiguously allows the Commissioner to suspend 
players for conduct he reasonably judges to be detrimental to the league, and 
where he grounded his award in permissible sources of the parties’ intent? 
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 OPINIONS BELOW 

The opinion of the Court of Appeals is reported at Nat’l Football League 

Mgmt. Council v. Nat’l Football League Players Ass’n, 820 F.3d 527 (2d Cir. 2016). 

The opinion of the District Court is reported at Nat’l Football League Mgmt. Council 

v. Nat'l Football League Players Ass’n, 125 F. Supp. 3d 449 (S.D.N.Y. 2015). 

 STATUTORY PROVISION INVOLVED  

Section 301 of the Labor Management Relations Act (LMRA) provides in 

pertinent part:  

For the purposes of actions and proceedings by or against labor 
organizations in the district courts of the United States, district 
courts shall be deemed to have jurisdiction of a labor 
organization (1) in the district in which such organization 
maintains its principal office, or (2) in any district in which its 
duly authorized officers or agents are engaged in representing or 
acting for employee members. 

 

29 U.S.C.S. § 185 (Lexis 2016).           
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 STATEMENT OF THE CASE 

This dispute arises out of disciplinary action taken by the Commissioner of 

the National Football League (“League” or “NFL”) against an NFL player, Tom 

Brady (“Brady”). During the 2015 AFC Championship Game, the League learned 

that Brady’s team—the New England Patriots—was using footballs that were 

deflated well below the level permitted by the League’s rules. MCNC R. at 4. After 

the game, which the Patriots won, the League’s Commissioner, Roger Goodell 

(“Commissioner Goodell” or “Goodell”) initiated an independent investigation into 

how the footballs became deflated. MCNC R. at 4. The investigation revealed that 

Brady played a role in deflating the footballs in violation of League rules. 

Commissioner Goodell, exercising his authority to discipline players for engaging in 

conduct detrimental to the league, suspended Brady for the first four games of the 

2015 NFL season. MCNC R. at 9—10. Brady appealed his suspension through the 

League’s arbitration procedures, and upon receiving an unfavorable result, filed the 

action that is the subject matter of this appeal. MCNC R. at 18.  

The Collective Bargaining Agreement  

The National Football League Players Association (“NFLPA”) is a union of 

professional football players who play in the NFL. The NFL Management Council, 

which is made up of the team owners and League officials, and the NFLPA are 

parties to a collective bargaining agreement (“Agreement”), which governs their 

working relationship. MCNC R. at 384—400. The Agreement is extensive and 

incorporates the League’s Constitution and By-Laws as well as the NFL Player 

Contract. MCNC R. at 384—400. While the Agreement establishes a comprehensive 
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scheme of permitted and prohibited conduct, there are other League rules that are 

not part of the collectively bargained for Agreement. For example, the Policy and 

Program for Substance Abuse, and the Player Policies manual, which have only 

been in force since 2014; neither of which are incorporated into the Agreement. 

Nat’l Football League Mgmt. Council v. Nat’l Football League Players Ass’n, 125 F. 

Supp. 3d 449, 467 (S.D.N.Y. 2015). Finally, the Agreement contains a zipper clause 

that provides that the “Agreement represents the complete understanding of the 

parties on all subjects covered herein, and there will be no change in the terms and 

conditions of this Agreement without mutual consent.” MCNC R. at 386.  

Although extensive, it was not possible for the parties to enumerate every 

conceivable action prohibited by the Agreement and the associated policies. To cover 

the unknown, Article 46 of the Agreement, titled “Commissioner Discipline,” 

operates as a catchall provision, which gives the Commissioner the ability to fine or 

suspend players for engaging in conduct “detrimental to the integrity of, or public 

confidence in, the game of professional football.” [hereinafter “conduct 

detrimental”]. MCNC R. at 398. By design, Article 46 does not detail what 

constitutes conduct detrimental, but the Player Contract—which is incorporated 

into the Agreement as an appendix and signed by every NFL player—expressly 

provides that the Commissioner may determine what constitutes conduct 

detrimental: 

Player . . . acknowledges . . . that if he . . . is guilty of 
any . . . form of conduct reasonably judged by the League 
Commissioner to be detrimental to the League . . . the 
Commissioner will have the right, but only after giving Player 
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the opportunity for a hearing . . . to . . . fine Player in a 
reasonable amount; to suspend Player for a period certain or 
indefinitely; and/or to terminate this contract. 

 

MCNC R. at 406 (emphasis added).  

By signing the Player Contract, Brady and others expressly agree to be fined or 

suspended if the Commissioner determines they have engaged in conduct 

detrimental. MCNC R. at 406.  

The parties also contracted to allow the Commissioner to “serve as hearing 

officer in any appeal” of his decision to discipline a player for conduct detrimental. 

MCNC R. at 398—99. Taken together, the Agreement entrusts the Commissioner 

to: (1) investigate suspected misconduct; (2) levy fines or suspensions when an 

investigation reveals player-conduct he reasonably judges to be conduct 

detrimental; and (3) serve as hearing officer in any appeal of fines or suspensions 

imposed pursuant to Article 46. MCNC R. at 398—99.  

The parties’ Agreement left appellate hearings under Article 46 largely 

unrestricted from any procedural rules. The parties agreed upon a few limitations: 

only exhibits exchanged three days before a hearing will be admissible; the hearing 

officer will render a decision as soon practicable and that decision will be full and 

final resolution of the dispute; and the player may be accompanied at the hearing by 

an attorney. MCNC R. at 399. This is the extent of the procedural limitations 

imposed on hearing officers for Article 46 appeals. See MCNC R. at 400.  
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The Discipline 

 Following the AFC Championship Game, Commissioner Goodell hired an 

independent investigator, Ted Wells, to investigate how all eleven of the Patriots 

footballs became deflated. MCNC R. at 4. Mr. Wells and his team finished their 

investigation and submitted a report (“Wells Report”) to the League, which 

concluded that Jim McNally (“McNally”)—the Officials Locker Room attendant—

and John Jastremski (“Jastremski”)—an equipment assistant in charge of the 

Patriots’ footballs—participated in the deflation of the footballs. MCNC R. at 6. 

Additionally, the Wells Report concluded that “it is more probable than not that 

Brady was at least generally aware of the inappropriate activities of McNally and 

Jastremski involving the release of air from Patriots game balls.” MCNC R. at 6. “It 

is unlikely,” the Wells Report continued, “that an equipment assistant and a locker 

room attendant would deflate game balls without Brady’s knowledge and approval.” 

MCNC R. at 6.  

Based on these findings, Commissioner Goodell chose to exercise his Article 

46 authority to suspend Brady for four games and authorized League Executive 

Troy Vincent (“Vincent”) to inform Brady of the suspension. MCNC R. at 8. Vincent 

informed Brady in a letter that Commissioner Goodell decided “pursuant to his 

authority under Article 46 of the CBA” to punish Brady because: (1) Brady was “at 

least generally aware” of the Patriots employees’ actions, which led to the deflation 

of the footballs, (2) Brady “fail[ed] to cooperate fully and candidly with the 

investigation, including by refusing to produce any relevant electronic evidence 
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(emails, texts, etc.) despite being offered extraordinary safeguards by the 

investigators to protect unrelated personal information.” MCNC R. at 382. 

The Arbitration  

 Shortly after learning of his suspension, Brady, appealed pursuant to the 

process articulated in Article 46. MCNC R. at 11. Commissioner Goodell exercised 

his right to serve as hearing officer and presided as the arbitrator at Brady’s 

hearing. MCNC R. at 11. The NFLPA submitted three issues for appeal: (1) whether 

“the decreased air pressure in the footballs [was] the result of tampering or of 

natural environmental factors”; (2) “what role if any” Brady had in the scheme to 

tamper with the footballs; and (3) whether Brady “refused to cooperate with the 

investigation.” Rodger Goodell, Final Decision on Article 46 Appeal of Tom Brady, 

(2015) at 6—10, available at, https://assets.documentcloud. 

org/documents/2185372/07282015-final-decision-tom-brady-appeal.pdf [hereinafter 

Goodell Award].  

The hearing consisted of ten hours of sworn testimony and counsel 

arguments, the introduction of over 300 exhibits, and left opportunity for post-

hearing briefs. After the hearing, Goodell submitted a written award that confirmed 

Brady’s four-game suspension. In the award, along with a detailed recounting of the 

facts surrounding the deflation and the investigation, Goodell concluded that “Mr. 

Brady knew about, approved of, consented to, and provided inducements and 

rewards in support of a scheme by which, with Mr. Jastremski’s support, Mr. 

McNally tampered with the game balls.” Goodell Award at 10. Goodell found that 
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Brady’s conduct “indisputably constitutes conduct detrimental” and that it 

“undermine[d] if not vitiate[d] the game officials’ efforts to ensure that the game 

balls used by the Patriots complied with league rules.” Id. at 10—11.  

In arriving at his conclusions, Goodell noted that a week before the hearing 

Petitioners disclosed that Brady “might have” ordered an assistant to destroy 

Brady’s cell phone, which investigators sought for information connected to the 

deflation. Id. at 2. “The most significant new information that emerged in 

connection with the appeal,” the Arbitrator wrote, “was evidence that . . . the very 

day [Brady] was interviewed by [investigators] Mr. Brady instructed his assistant to 

destroy the cellphone that he had been using since November 2014.” Id. at 1. 

Although Brady’s council submitted phone records after the hearing, Goodell still 

concluded that Brady’s repeated failure to cooperate with investigators’ requests for 

information supported his initial conclusion that “Mr. Brady willfully obstructed the 

investigation.” Id. at 1, 13.   

In considering the appropriate level of punishment, Goodell recognized that 

Brady’s conduct was “[u]nlike any other conduct detrimental proceeding of which 

[he was] aware,” so he looked to five other League incidents for guidance.1 Goodell 

Award at 14. Furthermore, Goodell looked outside the Agreement to the League’s 

policy on steroid use because, like Brady’s conduct, “steroid use reflects an improper 

effort to secure a competitive advantage in, and threatens the integrity of, the 

game.” MCNC R. at 16. Goodell noted that since the 1980’s the League has 

                                            
1 The Arbitrator considered the Bounty incident, the Favre incident, the Carolina Panthers incident, 
the Jets incident, and the Cleveland Browns incident. See discussion infra Part II(B)(ii). 
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suspended even first-time offenders for four games for using performance-enhancing 

drugs. MCNC R. at 16.  

The NFLPA also made a litany of other arguments that Goodell ultimately 

rejected. Goodell Award at 16—18. Among those arguments, Petitioners contended 

that Brady was not on notice that he could be suspended for his conduct because the 

Commissioner should have punished him under the League Policies for Players 

(“Player Policies”), which are not part of the Agreement. MCNC R. at 29. The Player 

Policies prohibit, among other things, using “stickum.”2 Explicitly, the Player 

Policies provide that “[a] player may not use unauthorized foreign substances on his 

body or uniform,” and provides that “[f]irst offenses will result in fines.” MCNC R. 

at 443.  

However, the 2014 Schedule of Fines, also part of the Player Policies, 

specifically provide that the fines are “minimums [and] [o]ther forms of discipline, 

including higher fines and suspension may also be imposed.” MCNC R. at 448. 

Goodell ultimately rejected Petitioners’ contention and approved the discipline 

under Article 46 because “tampering with the game balls after they have been 

approved by the game officials . . . is plainly within the scope of matters that may 

reasonably be judged by the Commissioner” to be conduct detrimental. Goodell 

Award at 17. Furthermore, as the lower court noted, Petitioners conceded this 

argument at the hearing disclaiming, “we don’t believe [the Player Policies] appl[y] 

                                            
2 Stickum is a substance that athletes put on their hands to enhance their grip.  
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either, because there is nothing here about the balls.” Nat’l Football League Mgmt. 

Council v. Nat’l Football League Players Ass’n, 820 F.3d 527, 538 (2d Cir. 2016).  

Procedural History 

The day Goodell issued his decision (“Award”), the League filed an action in 

the United States District Court for the Southern District of New York to confirm 

the Award under the Labor Management Relations Act. Id. at 535. Unhappy with 

the results of the arbitration, the NFLPA and Brady filed an action to vacate the 

award. Id. The district court granted Petitioners’ motion to vacate. Id. The United 

States Court of Appeals for the Second Circuit reversed. Id. at 536. 

The Court of Appeals rejected Petitioners’ arguments noting that the 

“Commissioner properly exercised his broad discretion under the collective 

bargaining agreement and that his procedural rulings were properly grounded in” 

the parties’ bargained-for Agreement. Id. Specifically, the lower court recognized 

that the “law of the shop requires the League to provide players with advance notice 

of prohibited conduct and potential discipline,” and that Brady was on notice that 

he could be suspended for conduct determined to be detrimental to the League. Id.  

 SUMMARY OF THE ARGUMENT 

Five decades ago, this Court established a principle that remains the bedrock 

of labor law: when two parties come to the bargaining table and agree to settle their 

disputes through arbitration, courts have “no business weighing the merits” or 

“considering whether there is equity in a particular claim.” United Steelworkers v. 

American Mfg. Co., 363 U.S. 564, 567 (1960). Here, the parties’ collective bargaining 
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agreement (“Agreement”) “erect[ed] a system of industrial self-government.” United 

Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 578 (1960). Allowing 

disputes like this to proceed through that system is “part and parcel of the ongoing 

process of collective bargaining.” Id. at 579. This Court should decline Petitioners’ 

invitation to discard five decades of judicial deference to arbitral awards and affirm 

the appellate court’s decision for the following reasons.  

First, the award issued by Commissioner Roger Goodell (“Goodell”) falls 

squarely within his bargained-for appellate authority. In reviewing whether Tom 

Brady (“Brady”) obstructed the National Football League’s (“League”) investigation, 

Petitioners would have Goodell ignore the fact that Brady arranged to have his 

phone destroyed, despite knowing that it was relevant to the investigation. This 

Court, however, has correctly recognized that evidentiary issues are ultimately 

procedural questions for the arbitrator alone to answer.  Stolt-Nielsen S.A. v. 

AnimalFeeds Int’l Corp., 559 U.S. 662, 684—85 (2010). Furthermore, Petitioners’ 

argument fails because they were on notice to defend Brady’s failure to cooperate, 

as it was a centerpiece of the issues submitted for arbitration. Additionally, when 

evaluating whether Brady participated in the scheme to deflate footballs, 

Petitioners would have the Arbitrator regurgitate the initial disciplinary 

conclusions verbatim. While Goodell rephrased Brady’s involvement in the deflation 

scheme as “knowledge and participation” instead of “general awareness,” his 

conclusions did not deviate from the issues submitted for appeal. Brady’s 
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involvement in the scheme remained at the core of both the initial discipline and 

the appeal.  

Second, this Court may not vacate the Award simply because Goodell could 

have interpreted the Agreement differently. In fact, “[e]ven serious error on 

[Goodell’s] part does not justify overturning his decision, where, as here, he is 

construing a contract and acting within the scope of his authority.” MLB v. Garvey, 

532 U.S. 504, 510 (2001) (internal quotation omitted). Goodell recognized that 

Article 46 of the Agreement unambiguously delegates to the Commissioner the 

authority to suspend players for “conduct detrimental” to the league. Further, 

Brady was on notice that the Commissioner was the sole judge of what constitutes 

conduct detrimental. To ensure that he was giving credence to the Agreement, 

Goodell looked to previous League incidents and harmonized the League’s 

permissible governing documents to issue the award, which drew its essence from 

the Agreement.  

This Court should affirm the lower court’s decision because Goodell did not 

exceed the bounds of his appellate authority, and he reasonably construed the 

Agreement. 

 ARGUMENT 

When the parties contracted to resolve their disputes through arbitration, 

they agreed to be bound by an arbitrator’s interpretation of their collective 

bargaining agreement, “however good, bad, or ugly.” Oxford Health Plans LLC v. 

Sutter, 133 S. Ct. 2064, 2071 (2013). Now, Petitioners ask this Court to reject fifty 
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years of deference to arbitral interpretation and vacate Roger Goodell’s (“Goodell”) 

arbitration award (“Award”) under Section 301 of the Labor Management Relations 

Act (“LMRA”). 29 U.S.C. § 185 (Lexis 2016). Although Section 301 confers 

jurisdiction upon federal courts in cases involving a breach of a collective bargaining 

agreement, this Court has noted that the LMRA reflects a decided preference for 

private settlement of disputes without judicial intervention. Id.; see United 

Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 36—37 (1987) (allowing courts 

to revisit arbitration would undermine the “federal policy of settling labor disputes 

by arbitration”). Therefore, this Court’s review of arbitration awards is “among the 

narrowest known to law.” Union Pacific R.R. v. Sheehan, 439 U.S. 89, 91 (1978) (per 

curiam). 

According to this Court’s precedent—absent fraud or the like3—the Award 

must be enforced “as long as [Goodell] is even arguably construing or applying the 

contract and acting within the scope of his authority.” Misco, 484 U.S. at 38. It is 

not enough that the Court simply disagrees with Goodell’s interpretation of the 

Agreement. Enter. Wheel & Car Corp., 363 U.S. 593, 599 (1960). “[E]ven that a 

court is convinced [an arbitrator] committed serious error does not suffice to 

overturn his decision.” Misco, 484 U.S. at 38. It is only when an award fails to “draw 

                                            
3 The Supreme Court has recognized that vacating an award is warranted, “[i]f the [policy] as 
interpreted by [the arbitrator] violates some explicit public policy.” W.R. Grace & Co. v. Local Union 
759, Int’l Union of the United Rubber, Cork, Linoleum, & Plastic Workers, 461 U.S. 757, 766 (1983). 
However, “[s]uch a public policy . . . must be well defined and dominant, and is to be ascertained ‘by 
reference to the laws and legal precedents and not from general considerations of supposed public 
interests.’” Id. The Court has further instructed that “the public policy exception is narrow.” E. 
Associated Coal Corp. v. United Mine Workers, 531 U.S. 57, 63 (2000). Neither party contends that 
the Award should be vacated based on a public policy exception. 
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its essence from the contract,” and instead reflects the arbitrator’s “own notions of 

industrial justice,” that a court may overturn an award. Id. 

 In light of the decided preference for deferring to bargained for arbitration 

awards, this Court should affirm the United States Court of Appeals for the Second 

Circuit’s decision for two reasons: (1) the lower court’s decision was consistent with 

Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662 (2010) because the court 

deferred to Goodell’s decision where he stayed within the scope of his appellate 

authority; and (2) it was also consistent with Boise Cascade Corp. v. Paper Allied-

Indus., Chem. & Energy Workers, 309 F.3d 1075, 1082 (8th Cir. 2002) because the 

court deferred to Goodell’s Award, which drew its the essence from the Agreement.  

I. GOODELL APPROPRIATELY LIMITED HIS CONCLUSIONS 
AND REVIEW OF THE EVIDENCE TO THE ISSUES 
SUBMITTED FOR ARBITRATION.  

Although an arbitrator’s authority is broad, it is not unlimited. It is well 

settled that an arbitrator is not free to decide issues beyond those submitted for 

arbitration; he must “stay[] within the areas marked out for his consideration,” and 

may not go “beyond the submission.” Wheel & Car, 363 U.S. at 598. “When two 

parties submit an issue to arbitration, it confers authority upon the arbitrator to 

decide that issue.” Local 238 Int’l Bhd. Of Teamsters v. Cargill, Inc., 66 F.3d 988, 

990–91 (8th Cir. 1995) (emphasis added). In accordance with this principle, 

Goodell’s analysis was “properly grounded in [the Agreement].” Nat’l Football 

League Mgmt. Council v. Nat’l Football League Players Ass’n, 820 F.3d 527, 528 (2d 

Cir. 2016) [hereinafter Deflategate II]. 
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To respect the broad authority granted to arbitrators, courts have carved out 

certain aspects of the arbitral process that judges must refrain from second-

guessing: arguments of merit, procedure, and ambiguity in awards. Wheel & Car, 

363 U.S. at 596 (holding, “[t]he refusal of courts to review the merits of an 

arbitration award is the proper approach to arbitration under collective bargaining 

agreements”); Stolt-Nielsen, 559 U.S. at 684—85 (stating procedural matters are 

within the province of the arbitrators); Wheel & Car, 363 U.S. at 589 (finding that a 

“mere ambiguity in the opinion . . . is not a reason for refusing to enforce the 

award”). “If courts were free to intervene on these grounds, the speedy resolution of 

grievances by private mechanisms would be greatly undermined.” Misco, 484 U.S. 

at 38. This Court should decline Petitioner’s invitation to undermine the system 

Petitioners bargained for and find that Goodell did not exceed the scope of the 

issues submitted for two reasons: (1) Goodell had evidentiary discretion to include 

the destruction of Brady’s phone as it was a procedural question within the scope of 

the issue submitted; and (2) Goodell’s conclusions did not deviate from the issues 

submitted for appeal simply because he rephrased Brady’s involvement in the 

deflation scheme as knowledge and participation instead of general awareness. 

A. Goodell Had Evidentiary Discretion To Analyze The Destruction 
Of Brady’s Cell Phone Under His Review Of Brady’s Failure To 
Cooperate With The Investigation. 

Petitioners’ attempt to inject this Court into the evidentiary process directly 

conflicts with the long-held tenet of arbitration ensuring arbitrators are given broad 

discretion to consider the scope of the issues presented to them. Wheel & Car, 363 
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U.S. at 598. Given the broad scope of authority conferred upon an arbitrator, this 

Court should find that it was well within Goodell’s discretion to include the 

destruction of Brady’s cell phone as: (1) it is the province of the arbitrator alone to 

consider procedural questions; and (2) the cell phone destruction fell squarely 

within the scope of the issues submitted for arbitration.  

i. Evidentiary questions are inherently procedural and fall 
within the discretion afforded to arbitrators. 

Whether to include evidence regarding the destruction of Brady’s cell phone 

presented a procedural question. It is a long-established tenet of arbitration “that 

[the] parties enter[ing] an arbitration agreement [have] implicitly authorize[d] the 

arbitrator to adopt such procedures as are necessary to give effect to the parties’ 

agreement.” Stolt-Nielsen, 559 U.S. at 684—85. Procedural questions “which grow 

out of the dispute and bear on the final disposition are presumptively not for the 

judge, but for an arbitrator, to decide.” Id. at 685. Procedural questions are best left 

for the arbitrator to decide because they are often intertwined with the merits of the 

dispute. See John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557 (1964). 

Courts have repeatedly found evidentiary questions to be procedural in 

nature. See Misco, 484 U.S. at 40; see also Morris v. LTV Corp., 725 F.2d 1024, 1027 

(5th Cir. 1984) (matters of evidence are procedural in nature). When courts do 

involve themselves they apply a strict standard to challenges based upon 

evidentiary and procedural matters. Misco, 484 U.S. at 40. The challenging party 

must make a showing of bad faith or an error “so gross as to amount to affirmative 

misconduct.” Id. As the United States Court of Appeals for the Second Circuit 
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cautioned, “when [parties] have adopted [arbitration], they must be content with its 

informalities; they may not hedge . . . those procedural limitations which it is 

precisely its purpose to avoid.” Am. Almond Prods. Co. v. Consol. Pecan Sales Co., 

144 F.2d 448, 451 (2d Cir. 1944). 

In Misco, the Court upheld an award and affirmed an arbitrator’s decision to 

ignore pre-discharge misconduct where that evidence was beyond the issue 

submitted for arbitration. 484 U.S. at 39—40. Id. The Court emphasized that the 

pre-discharge evidence had not factored into the employer’s decision to discharge 

the employee and was, therefore, inconsequential. Id. Instead of ignoring evidence 

like the arbitrator in Misco, Goodell included pertinent evidence because it grew 

directly out of the issue submitted. Like the Court in Misco, this Court should defer 

to Goodell’s evidentiary decisions made within the bounds of the parties’ 

submissions. Furthermore, the issue here clearly falls short of a showing of bad 

faith “so gross to amount to affirmative misconduct.” Id. at 40. As Petitioners chose 

not to contractually protect themselves against post-hearing evidence, they must 

now be content with the arbitrator’s evidentiary decisions because it is those 

decisions for which they bargained.  

Here, as in any contract governing arbitration, both parties were “free to 

structure the arbitration agreements as they [saw] fit.” Stolt Nielsen, 559 U.S. at 

664; see Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614, 626 

(1985) (parties may agree to limit the issues they choose to arbitrate); see also Volt 

Info. Scis. v. Bd. of Trs., 489 U.S. 468, 469 (1989) (noting that both parties have the 
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latitude to agree on rules under which the arbitration will proceed). In fact, the 

parties did bargain for some procedural rules. Article 46 requires parties to give 

three days notice for all exhibits they intend to use at the hearing, allows players to 

have an attorney at appellate hearings, and directs the hearing officer to issue a 

decision as soon as practicable. MCNC R. at 399—400. The presence of these 

restrictions further highlights the parties’ silence on any temporal discovery rules 

and indicates a preference to leave such decisions to the arbitrator.  

ii. The destruction of the phone was a tertiary component of 
Brady’s failure to cooperate with the ongoing investigation, 
which was a centerpiece of the initial award. 

Even if the Court finds that considering the cell phone was not purely 

procedural, Goodell’s use of this evidence did not present a distinct issue for 

consideration. As a matter of fairness, defendants must be on notice of what they 

are going to be defending against at an arbitration proceeding. Texaco, Inc. v. Short, 

454 U.S. 516, 534 (1982) (noting that “deprivation of life, liberty or property by 

adjudication [must] be preceded by notice). Thus, courts have vacated awards based 

upon the inclusion of new evidence, when that evidence introduces an entirely new 

issue. In re W. Va. Pulp & Paper Co. and Int’l Bhd. of Pulp, Sulphite and Paper Mill 

Workers of the United States and Canada, Local 508 (AFL), 10 Lab. Arb. Rep. (BNA) 

117, 118 (1947) (Guthrie, Arb.).  

Here, Petitioners were on notice to defend against Brady’s failure to 

cooperate because that evidence fell within the original reason for his punishment. 

See Mobil Oil Corp. v. Indep. Oil Workers Union, 679 F.2d 299, 303 (3d Cir. 1982) 
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(finding that the arbitrator could consider all evidence that might indicate whether 

employer had “cause” to discharge an employee, whether or not the employer was 

aware of the evidence on the date of discharge). This is consistent with the accepted 

arbitral practice of considering post-discipline evidence, which bear on the issues 

submitted.   

The United States Court of Appeals for the Second Circuit in Saint Mary 

Home, Inc. v. Serv. Emp. Int’l Union, District 1199, upheld an award where an 

arbitrator considered post-discipline evidence of a reduction in criminal charges 

relating to the offense for which the employee was fired. 116 F.3d 41, 42 (2d Cir. 

1997). The employer argued that this post-discipline evidence was beyond the issue 

submitted for arbitration, but the court rejected that argument. Id. at 45. Similarly, 

in Mobil Oil, the court rejected an employer’s argument that the arbitrator went 

beyond the submission by considering mitigating medical evidence obtained post-

discipline. 679 F.2d at 303.  

 In accordance with both Mobil Oil and St. Mary’s Home, including the cell 

phone destruction on appeal did not alter the issues presented in a substantive way, 

because it did not create a new issue for consideration. Additionally, “[i]t was clear 

to all parties that an important goal of the hearing was to afford the Association the 

opportunity to examine the findings of the Wells Report, and the Association 

availed itself to that opportunity.” Deflategate II, 820 F.3d at 541. The cell phone 

destruction fell squarely within Brady’s failure to cooperate, an issue that was 

central to the initial hearing and investigation. In the original letter, League 
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Executive Troy Vincent (“Vincent”) specifically cited to Brady’s “failure to cooperate 

fully and candidly with the investigation, including by refusing to produce any 

relevant electronic evidence.” MCNC R. at 382.  

Moreover, Petitioners actively sought to rely on post-discipline evidence by 

submitting Brady’s cell phone records to rectify his previous failure to cooperate 

with the investigation. Rodger Goodell, Final Decision on Article 46 Appeal of Tom 

Brady, (2015) at 1, available at, https://assets.documentcloud.org/documents/ 

2185372/07282015-final-decision-tom-brady-appeal.pdf [hereinafter Goodell 

Award]. In light of Brady’s presentation of post-discipline exculpatory evidence, “ it 

would make little sense to accept the Association’s contention that the introduction 

and consideration of inculpatory evidence violates the Commissioner’s broad 

authority to manage the hearing.” Id. at 541. Petitioners cannot have it both ways 

by using post-discipline evidence to their benefit, while simultaneously seeking to 

bar evidence they find harmful to their position. Goodell’s interpretation can be 

rationally derived from the language of Petitioners’ submissions; therefore, the 

Court must decline Petitioners’ request to find it erroneous.  

B. Reframing Brady’s Involvement From General Awareness To 
Knowledge and Participation Did Not Alter The Grounds Or 
Severity Of The Initial Discipline. 

Goodell grounded the Award in the same factual basis as the original 

punishment; he altered neither the grounds for the punishment nor its severity in a 

way that exceeded the appellate authority afforded under the Agreement. Courts 

have recognized that “mere ambiguity in the opinion accompanying an award, 
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which permits the inference that the arbitrator may have exceeded his authority, is 

not a reason for refusing to enforce the award.” Wheel & Car, 363 U.S. at 589. 

Goodell did not exceed the scope of his appellate authority as: (1) the Award 

is grounded upon the reasons given at the time of Brady’s suspension; and (2) the 

Award did not increase the scope or severity of Brady’s punishment. 

i. Brady’s involvement in the deflation scheme served as the 
basis for the initial discipline and the core of the Award.  

The Award is grounded in the same conduct as the original punishment. 

Labor arbitrators have generally held that “the correctness of a discharge must 

stand or fall upon the reason given at the time of discharge.” Misco, 484 U.S. at 40 

n.8. The issue here is and always has been trifold: (1) whether the decreased air 

pressure in the footballs was the result of tampering; (2) whether Brady played a 

role in the scheme to tamper with the footballs; and (3) whether Brady refused to 

cooperate with the investigation. Goodell Award at 10. Although the semantic 

construction of the offenses may have altered from the original letter to the appeal, 

the Award remained true to the issues submitted for arbitration.  

Although arbitrators are prohibited from setting forth new grounds for 

punishment upon appeal, there is no limit on Goodell’s ability to frame the issue. 

See, e.g., Misco, 484 U.S. at 40 n.8. In Vincent’s letter, he informed Brady that he 

would be suspended for four games because it was unlikely that the deflation would 

have happened without Brady’s knowledge. MCNC R. at 382. On appeal, Goodell 

upheld the suspension on the same fundamental grounds, relying primarily on the 
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evidence obtained during the original investigation, to conclude, “Mr. Brady knew 

about, approved of, consented to, and provided inducements and rewards in support 

of a scheme” by which game balls were tampered with. Goodell Award at 10.  

Courts have been wary to impose themselves on the construction of 

arbitration awards on the basis of inconsistency. For instance, the court in the Nat’l 

Football League Players Ass’n on behalf of Peterson v. Nat’l Football League, 

considered whether the arbitrator had exceeded his authority by altering the issues 

presented by the parties. 831 F.3d 985, 989 (8th Cir. 2016) [hereinafter Adrian 

Peterson]. The court found that the arbitrator did not exceed his authority by 

deciding, “was the discipline appropriate” rather than the pure legal issue of 

whether a new league policy could be applied to Mr. Peterson retroactively. Id. at 

997. The United States Court of Appeals for the Eighth Circuit ultimately held, “the 

arbitrator was not required to accept the Association’s disputed premise; he 

properly asserted authority to resolve whether the premise was correct.” Id. Like 

the alterations in Adrian Peterson, Goodell’s changes were inconsequential, and the 

original issues here never evolved nor enlarged on appeal.  

Petitioners would have Goodell regurgitate the language used in Vincent’s 

letter, but arbitrators are afforded wide latitude in how they articulate their 

awards. In fact, arbitrators have no affirmative duty to give any reasoning for an 

award at all. Wheel & Car, 363 U.S. at 589. This latitude means that Goodell could 

have characterized Brady’s conduct differently on appeal, as long as he did not go so 

far as to exceed the scope of the issues submitted. This Court maintains the 
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protection of ambiguity in written awards for fear that requiring otherwise “may 

lead arbitrators to play it safe by writing no supporting opinions.” Id. Recognizing 

the importance of well-reasoned opinions which “engender confidence in the 

integrity of the process and aid[] in clarifying the underlying agreement,” this Court 

has made clear that inconsistencies in the mere text of an award does not warrant 

vacatur. Id.  

To vacate this award merely because its terms did not expressly mirror those 

in the original award runs contrary to the principle set forth in Wheel & Car. Id. 

(allowing for ambiguity within arbitration awards). Goodell’s shift “was a 

reasonable reassessment of the facts that gave rise to Brady’s initial discipline, 

supplemented by the information developed at the hearing.” Deflategate II, 820 F.3d 

at 542. He could have simply rubber stamped the original discipline without any 

written award, yet he chose to provide an explanation, to the benefit of both parties, 

and future players. This Court should not punish that effort by allowing Petitioner 

to snatch “victor[y] from the jaws of arbitration defeat[]” simply because Goodell 

opted to provide more explanation rather than less. Wiregrass Metal Trades Council 

AFL-CIO v. Shaw Envtl. & Infrastructure, Inc., 837 F.3d 1083, 1093 (11th Cir. 

2016). 
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ii. Goodell’s reframing of the issues in no way prejudiced 
Brady where there was no increase in the severity of his 
punishment.  

Since the conclusion of the National Football League’s (“League” or “NFL”) 

investigation, regardless of phrasing, Brady’s punishment has been and continues 

to be a four-game suspension. This comports with the due process protections that 

ensure appellants may exercise their right to appeal without fear that doing so 

would result in an increased punishment. See Blackledge v. Perry, 417 U.S. 21, 28 

(1974) (holding “[a] person convicted of an offense is entitled to pursue his statutory 

right to a trial de novo, without apprehension that the State will retaliate by 

substituting a more serious charge for the original one, thus subjecting him to a 

significantly increased [punishment]”).  

As recently as 2014, the NFL, In Re Matter of Ray Rice, had a player 

suspension overturned by an arbitrator where the Commissioner, serving as an 

Article 46 arbitrator, increased Ray Rice’s punishment upon discovering new 

evidence. Barbara S. Jones, In Re Matter of Ray Rice, (2014), available at 

http://www.espn.com/pdf/2014/1128/141128_rice-summary.pdf. After a new video 

surfaced of Rice hitting his girlfriend in an elevator, the Commissioner, in response 

to public criticism, admitted that he “didn’t get it right.” Id. Shortly thereafter, he 

increased the presumptive penalty for domestic violence for a first-time offender to 

six-games.” Id. In response to this change, the Commissioner increased Rice’s 

original punishment from a two-game suspension with a fine to an indefinite 

suspension. Id. On review, the arbitrator recognized that even under the broad 
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deference afforded to the Commissioner through Article 46, he could not 

retroactively apply a new presumptive penalty to Rice. Id.  

Goodell did not overstep his authority here, but merely sustained the initial 

discipline. The arbitrator in In Re Matter of Ray Rice explicitly drew the distinction 

that had this been “a matter where the first discipline imposed was an indefinite 

suspension, an arbitrator would be hard pressed to find that the Commissioner had 

abused his discretion.” Id. That is precisely the case before the Court today. 

Petitioners are simply grasping at any inconsistency, no matter how minor, between 

Vincent’s letter and the eventual Award; but, this Court should uphold its 

commitment to permitting ambiguity in awards. Wheel & Car, 363 U.S. at 589.  

II. THE ARBITRATOR INTERPRETED THE AGREEMENT 
WITHIN THE BOUNDARIES BARGAINED FOR BY BOTH 
PARTIES  

Judicial inquiry into the merits of an arbitral award must be limited to 

whether the arbitrator went beyond, or outside, the bounds of interpreting the 

agreement and effectively modified the parties’ contract. See Wheel & Car, 363 U.S. 

at 597. In Boise, the United States Court of Appeals for the Eighth Circuit held that 

if a collective bargaining agreement is unambiguous, then courts must uphold an 

award as long as it does not effectively amend the parties’ agreement. 309 F.3d at 

1081. On the other hand, if the agreement is silent or ambiguous regarding the 

parties dispute, the arbitrator’s award must draw its essence from the parties’ 

agreement by looking to the industrial common law and past practices. Id. at 1080 

(citing Misco, 484 U.S. at 38).   
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In line with this Court’s framework for review of arbitral awards, this Court 

should affirm the lower court’s decision for two reasons: (1) Goodell’s interpretation 

of the unambiguous Agreement did not amount to a modification of the contract; 

and (2) Goodell looked to previous League incidents and harmonized the League’s 

permissible governing documents to issue the Award, which drew its essence from 

the Agreement. 

A. The Disciplinary Process Under Article 46 Is Unambiguous, And 
Goodell’s Interpretation Of That Process Must Stand Because It 
Does Not Modify The Agreement. 

This Court should reject Petitioners’ attempt to wage a merit-based attack on 

the Award and follow the long line of precedent that allows arbitrators to interpret 

unambiguous contract language. In Boise, the court held that “unless [the 

arbitrator’s] interpretation so directly contradicts the plain meaning of the parties’ 

agreement that it effectively rewrites it,” courts must defer to an arbitrator’s 

interpretation of unambiguous language. 309 F.3d at 1081. Because the Article 46 is 

unambiguous, this Court can overturn the Award only if Goodell went “beyond the 

plain text” and effectively amended the Agreement. Id. at 1083. 

Looking at the Agreement and the Player Contract, the parties 

unambiguously contracted for the Commissioner to: (1) reasonably judge “what 

constitutes conduct detrimental”; (2) determine with whether a player has engaged 

in that conduct and levy the appropriate punishment; and (3) serve as arbitrator to 

review determinations under this standard. Goodell Award at 5. Although “this 

tripartite regime may appear somewhat unorthodox,” the Court of Appeals correctly 
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noted that “it is the regime bargained for and agreed upon by the parties, which we 

can only presume they determined was mutually satisfactory.” Deflategate II, 820 

F.3d at 532. Furthermore, the Agreement expressly provides that it “represents the 

complete understanding of the parties on all subjects covered herein.” MCNC R. at 

385. 

“Ambiguity,” in a collective bargaining context is “something that makes it 

possible to interpret a document reasonably in more than one way.” United States 

Soccer Fed’n, Inc. v. United States Nat'l Soccer Team Players Ass’n, No. 15-3402, 

2016 U.S. App. LEXIS 17339, at *13—14 (7th Cir. Sep. 22, 2016); see also IMC-

Agrico Co. v. Int’l Chem. Workers Council, Local 35-C, 171 F.3d 1322, 1328 (11th 

Cir. 1999) (noting that an agreement is ambiguous and open to interpretation 

“[w]hen there are two plausible interpretations of an agreement”). Because there is 

only one reasonable interpretation of how the Article 46 disciplinary process 

operates, the Agreement is unambiguous. In fact, Petitioners even concede that 

Article 46 is unambiguous, as the Court of Appeals noted, “the Association [does 

not] dispute that the Commissioner was entitled, under Article 46, to determine 

that Brady’s ‘participat[ion] in a scheme to tamper with game balls’ was ‘conduct 

detrimental’ worthy of a four‐game suspension.” Deflategate II, 820 F.3d at 537.  

By design, Article 46 is supposed to cover a broad swath of activity. This 

expansive coverage does not equate to ambiguity. The court in Coca-Cola Bottling 

Co. v. Teamsters Local Union No. 688 found a similar provision unambiguous. 959 

F.2d 1438, 1442 n.8 (8th Cir. 1992). In that case, an employee was given a “last 
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chance agreement” after a history of repeated rule violations. Id. at 1439—40. Like 

the conduct detrimental provision here, the last chance agreement contained a 

catchall, which permitted Coca-Cola to discharge the employee for committing any 

“offense of a similar and/or like nature” to a series offenses enumerated in the 

parties’ collective bargaining agreement. Id. Although the provision did not 

explicitly spell out all of the conduct contained in that category, the court found that 

it to be unambiguous Id.  

Like the provision in Coca-Cola, Article 46 is not ambiguous merely because 

there is an undefined range of conduct under which players can be punished. As a 

catchall provision, Article 46 is supposed to cover the unexpected. The League’s 

different governing documents establish a comprehensive list of prohibited conduct, 

but there was no way the parties could have detailed each and every potential 

player action that warrants League punishment. To cover these unknown scenarios, 

the National Football League Players Association (“NFLPA”) and the League 

expressly and unambiguously granted the Commissioner the power to punish 

players for conduct he reasonably judges to be “detrimental to the integrity of, or 

public confidence in, the game of professional football.” MCNC R. at 398. “[W]here 

the plain text of the agreement is unmistakably clear,” as it is in this case, “it is 

presumed to evince the parties’ intent and the arbitrator normally need look no 

further, but must give effect to the parties’ agreement as written.” Boise, 309 F.3d 

at 1075.  
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B. Goodell’s Award Draws Its Essence From The Agreement By 
Harmonizing The Different Sources Of The Parties’ Intent.  

It is undisputed that “the law of the shop requires the League to provide 

players with advance notice of ‘prohibited conduct and potential discipline.’” 

Deflategate II, 820 F.3d at 538. Furthermore, it is clear that all players were on 

notice that any behavior detrimental to the league could be punished by suspension. 

See discussion infra Part II(A). Even if this Court finds that the discretion granted 

under Article 46 is ambiguous,4 Goodell fulfilled his obligation to consider other 

relevant sources of the parties’ intent.” Boise, 309 F.3d at 1082.  

Although an arbitrator is permitted to look beyond the agreement to distill 

the parties’ intent, an award must still “draw its essence from the collective 

bargaining agreement,” and the arbitrator may not dispense “his own brand of 

industrial justice.” Misco, 484 U.S. at 36 (quoting Wheel & Car, 363 U.S. at 597). 

This requires the arbitrator to resolve an ambiguity by looking to the industrial 

common law, which includes the past practices of the industry, United Steelworkers 

v. Warrior & Gulf Navigation Co., 363 U.S. 574, 581—82 (1960), as well as other 

extrinsic evidence of the parties’ intent. See Int’l Woodworkers v. Weyerhaeuser Co., 

7 F.3d 133, 136—37 (8th Cir. 1993). 

Here, Goodell is “arguably construing or applying the contract and acting 

within the scope of his authority,” Misco, 484 U.S. at 38, and the Award must stand 

because he: (1) looked to the relevant provisions of the NFL’s different governing 

                                            
4 As noted by the court in Boise, “[t]here are degrees of ambiguity and clarity in most language.” 309 
F.3d 1081 n.5.   
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documents to reach a reasonable interpretation of the Agreement; and (2) 

considered arbitral precedent to support his interpretation. 

i. In line with Boise, Goodell resolved an ambiguity by 
relying on outside sources that were within the parties’ 
contemplation at the time they drafted the Agreement.  

If there was an ambiguity in the Agreement, Goodell complied with the 

requirements of Boise because he considered the “entire agreement,” which includes 

permissible sources of the parties’ intent. See NCR Corp., E & M-Wichita v. Int’l 

Ass’n of Machinists & Aerospace Workers, Dist. Lodge No. 70, 906 F.2d 1499, 1501 

(10th Cir. 1990) (resolving ambiguity with “other terms in the contract; the 

negotiating and contractual history of the parties . . .  evidence of past practices; 

[prior arbitral and judicial decisions]; and the common law of the shop”).  

In Boise, the court overturned an arbitral award because the arbitrator 

ignored an ambiguity in the parties’ agreement, and failed to consider evidence of 

the parties’ intent to resolve that ambiguity. 309 F.3d at 1084. In that case, the 

arbitrator mistakenly reinstated an employee who was fired for violating an 

unwritten rule. Id. at 1177—78. The court vacated the award because the parties’ 

entire agreement, including past practices, indicated an intent to punish employees 

for violating any rules, even unwritten ones. Id. at 1086. (emphasis added).  

Unlike the arbitrator in Boise, Goodell looked outside the four corners of the 

Agreement to harmonize its language with the intent of the parties by looking to 

the Steroid Provision and arbitral precedent. See discussion infra Parts II(B)(i), 

II(B)(ii). Although Goodell could look for guidance from many sources to distill the 
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parties’ intent, he was not required to choose the source preferred by Petitioners. 

See Boise, 309 F.3d at 1083 (noting that an arbitral award should be vacated where 

the arbitrator failed to consider sources “vital” to determine the parties’ intent).  

Furthermore, the court in Boise correctly held that the arbitrator “may not 

rely on outside sources not within the parties’ contemplation at the time they 

drafted their agreement.” Id. at 1083—84. If this Court finds ambiguity in the 

Agreement, Goodell fulfilled his arbitral duties because: (1) he considered the policy 

governing performance enhancing drugs (“Steroid Policy”), which was in place at 

the time the parties entered into the Agreement in 2011; (2) he ignored the League 

Policies for Players 2014 (“Player Policies”), which were adopted three years after 

the Agreement was entered; and (3) even if Goodell could consider the Player 

Policies, he was not obligated to do so.  

1. Goodell satisfied his duty to harmonize the 
language of the Agreement with the parties’ intent 
by looking to the Steroid Policy, which has been in 
effect since the 1980s. 

Goodell distilled the parties’ intent in harmony with the language of the 

Agreement when he drew a parallel between Brady’s conduct and improper steroid 

use. In Warrior, this Court explained that the arbitrator’s toolbox for interpreting a 

collective bargaining agreement is “not confined to the express provisions of the 

[agreement],” but that “the practices of the industry and the shop” are equally a 

part of the agreement. 363 U.S. at 581—82. The arbitrator, however, must restrict 

his inquiry to evidence that will aid him in divining the parties’ intent, and may not 
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rely on extrinsic sources “not within the parties’ contemplation at the time they 

drafted their agreement.” Boise, 309 F.3d at 1083.  

Goodell referenced the Steroid Policy, which was a permissible source because 

it was available to the parties at the time they entered into the Agreement. Goodell 

Award at 16. Goodell noted that since the 1980s the Steroid Policy has authorized 

the League to suspend even first-time offenders for four games for using 

performance-enhancing drugs. Id. Goodell recognized that, like Brady’s conduct, 

“steroid use reflects an improper effort to secure a competitive advantage in, and 

threatens the integrity of, the game.” Id. Although the comparison to steroid use is 

not completely akin to inappropriate ball deflation and failure to cooperate with an 

investigation, Goodell’s comparison rises to the level of arguably construing the 

Agreement. Misco, 484 U.S. at 38.  

In line with this Court’s precedent, Goodell must be entitled flexibility of this 

sort when formulating remedies. Wheel & Car, 363 U.S. at 597. Even if “somewhat 

imperfect” this comparison is not fatal because Goodell “could have imposed the 

same suspension without reference to the League’s steroid policy.” Deflategate II, 

820 F.3d at 541—42.   

2. Goodell could not consider the Player Policies in 
formulating the Award because they were not in 
effect when the parties entered into the Agreement.  

The parties could not have intended the Agreement to encompass the Player 

Policies, which were adopted in 2014, because they did not exist when the parties 

entered into the Agreement in 2011. MCNC R. at 425. An arbitrator “may not rely 
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on outside sources not within the parties’ contemplation at the time they drafted 

their agreement.” Boise, 309 F.3d at 1083—84. For example, in Alvey, Inc. v. 

Teamsters Local Union No. 688, the arbitrator impermissibly looked to a state law 

enacted after the parties entered into their collective bargaining agreement. 132 

F.3d 1209, 1212—13 (8th Cir. 1997).  The court vacated the award because the 

arbitrator essentially adopted his own interpretation derived from a source that was 

not contemplated by the parties’ contract. Id. at 1213.  

Unlike the arbitrator in Alvey, Goodell looked for party intent from 

permissible extrinsic sources to conclude that Brady’s actions “indisputably 

constitute[d] conduct detrimental.” Goodell Award at 13. Contrary to Petitioners’ 

contention that Goodell had to apply the Player Policies, had he done so, the Award 

would have been subject to vacatur. The Player Policies are not part of the 

Agreement and furthermore, were not in place at the time the parties entered into 

the Agreement.  

3. Even if Goodell could consider the Player Policies, 
his decision to ignore them was a reasonable 
interpretation of the Agreement. 

Arbitrators are given the latitude to reach a reasonable interpretation of a 

collective bargaining agreement because “[w]hen it comes to formulating 

remedies . . . the need is for flexibility in meeting a wide variety of situations.” 

Wheel & Car, 363 U.S. at 597. Consistent with the flexibility afforded to the 

arbitrator, the Award is valid even if Goodell adopted one reasonable interpretation 
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of the Agreement over the other, see Misco, 484 U.S. at 38. Moreover, courts do not 

choose which interpretation is the right one. Wheel & Car, 363 U.S. at 596.  

In Wheel & Car, this Court upheld an arbitral award even though there was 

“ambiguity” in the opinion accompanying the award. Id. at 598. An arbitrator 

reinstated employees and awarded back pay that extended after the collective 

bargaining agreement expired. Id. at 595. The Court noted that on one hand, the 

award could be based solely on the arbitrator’s personal view, which would mean 

that he exceeded the scope of his authority. Id. at 597—98. On the other hand, 

however, the award could also be read “as embodying a construction of the 

agreement itself,” which would mean that the arbitrator did not exceed his 

authority. Id. Ultimately, the arbitrator’s award was upheld because it was “not 

apparent” that he had exceeded his authority. Id. at 598. 

The Player Policies were a provision that the Arbitrator could have 

referenced, but he was not obligated to do so. Petitioners inconsistently argue that 

Brady was only on notice that his conduct could lead to a fine because the 

“Discipline for Game-Related Misconduct” section of the Player Policies mandated 

only a fine for equipment infractions. Deflategate II, 820 F.3d at 538. The Player 

Policies do not contain any language that relates to ball deflation. MCNC R. at 425–

498. Petitioners even conceded at Brady’s hearing, “we don’t believe this policy 

applies either, because there is nothing here about the balls.” Id. at 538. 

Petitioner misinterprets this Court’s jurisprudence by asserting that Goodell 

should have been required to discuss the Player Policies regarding “stickum.” The 
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provision addressing stickum states that “[a] player may not use unauthorized 

foreign substances on his body or uniform.” MCNC R. at 443. Although the stickum 

provision could be analogous to Brady’s situation, it is not the Courts’ role to 

determine which interpretation of the Agreement is more correct. See Wheel & Car, 

363 U.S. at 596. The lower court correctly noted that “suggesting that the stickum 

policy is the more appropriate analogy . . . improperly weighs in on a pure sports 

question.” Deflategate II, 820 F.3d at 540. Rather than dictate which of the Player 

Policies Goodell should have applied, this Court must respect what the parties 

bargained for, a self-governing system of arbitration free from judicial interference. 

See Misco, 484 U.S. at 36.  

Even if Goodell could have looked to the Player Policies, punishment for 

tampering with an official game ball would not be limited to a fine. Although the 

Player Policies state that first offenses will result in fines, the 2014 Schedule of 

Fines makes clear that the “[f]ines listed . . . are minimums.” MCNC R. 448. The 

Schedule of Fines goes on to state that “[o]ther forms of discipline, including higher 

fines and suspension may also be imposed, based on the circumstances of the 

particular violation.” MCNC R. 448. (emphasis added).   

ii. Where Goodell is construing industry precedent, this 
Court’s disagreement with his application of the precedent 
is not sufficient to vacate the Award.  

Goodell applied the arbitral precedents reasonably and that ends this Court’s 

inquiry. It is well settled that Courts may not “second-guess” an arbitrator’s 

interpretation of the “law of the shop” as that task is left to the arbitrator alone. See 
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W.R. Grace & Co. Local Union 759, Int’l Union of United Rubber, Cork, Linoleum & 

Plastic Workers of Am., 461 U.S. 757, 764—65 (1983). Brady’s punishment is not 

excessive or without precedent, but is in fact grounded in the law of the shop. 

Goodell drew upon arbitral precedents to reinforce his determination that Brady’s 

efforts “undermine[d] if not vitiate[d] the game officials’ efforts” to enforce League 

rules and warranted a four-game suspension. Goodell Award at 10—11.  

Looking to arbitral precedent, Goodell distinguished four incidents that were 

fundamentally different from the case at hand. In the Bounty case, the players’ 

misconduct was the result of pressure from coaches and management; whereas 

here, there was no evidence of any pressure on Brady to engage in misconduct. Id. 

at 14—15. Additionally, Goodell found the Brett Favre case inapplicable because 

Favre’s conduct did not go to the “integrity of the competition on the field”; whereas 

Brady’s conduct directly sought an impermissible competitive advantage in the 

game. Id.   

Moreover, Goodell determined that Brady’s conduct was different from two 

other instances of equipment tampering. Id. at 15. In the Carolina Panthers case, 

equipment managers were caught attempting to warm up footballs on the sidelines. 

Id. Goodell did not find this case analogous because there was no evidence of player 

involvement or any intentional attempt to circumvent League rules. Id. Likewise, 

he determined that the Jets case did not apply because there was no evidence of 

player involvement where an equipment staff manager attempted to use 

unapproved equipment to prepare kicking balls. Id. 
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Instead, Goodell found analogous a four-game suspension imposed on the 

General Manager of the Cleveland Browns for sending player substitution and play-

calling texts to coaching staff during games. Id. at 16 n.17. Goodell determined that 

Brady similarly violated a rule intended to “maintain fair competition and the 

integrity of the game.” Id. Furthermore, Goodell noted that similar examples of 

discipline were imposed on coaches for “conduct detrimental” that bore on the 

integrity of the game. Id.  

Here, Goodell was confronted with a unique situation where there was no 

prior “conduct detrimental” precedent that was directly comparable to the instant 

case. Id. at 14. However, Commissioner Tagliabue observed in the Bounty decision 

that “[t]he matters that can affect such integrity and public confidence [in the game 

of professional football] evolve and change over time depending on developments 

within and external to the League, and the parties to the CBAs have agreed not to 

operate with a static or frozen definition of conduct detrimental.” Id. at 17.  

Undoubtedly, Goodell looked to the arbitral precedent to impose an award 

that was not a “static or frozen definition” of conduct detrimental. In his capacity as 

arbitrator, Goodell reasonably construed numerous arbitral decisions in reaching 

his result, and mere disagreement with his conclusion is not a valid ground on 

which to vacate the Award. See Misco, 484 U.S. at 38; Adrian Peterson, 831 F.3d at 

994. Petitioners’ assertion that Brady’s suspension is not permitted by the text of 

the Agreement, the Steroid Policy, or the “law of the shop” – all of which were 

carefully considered by Goodell – are exactly the type of interpretative disputes that 
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are for the arbitrator to resolve and may not be challenged in court. See Misco, 484 

U.S. at 37—38.  

 CONCLUSION 

For the foregoing reasons, the Respondent, National Football League 

Management Council and National Football League, respectfully asks that this 

Court to affirm the judgment of the United States Court of Appeals for the Second 

Circuit and find that Roger Goodell’s award was valid.  

Respectfully Submitted,  

                   Team 10     

Counsel for Respondent  


